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Passed by Shri Uma Shanker 8Commissioner (Appeals)
T Ariging out of Order-in-Original No SD-02/49/AC/16-17 Dated 20.03.2017 Issued
by Assistant Commr STC, Service Tax, Ahmedabad |
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M/s. Hotel Rock pvt ltd
Ahmedabad :
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :- ‘
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of

service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the ’fo‘rrp{:gf




crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.
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{ii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (OIO) to apply to the Appellate Tribunal.
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2. One copy of application or O.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-| in terms of
the Court Fee Act,1975, as amended.
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3. Attention is also invited to the rules covering these and ofher related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount

specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F

of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the

Einance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
rores,

Under Central Excise and Service Tax, "Duty demanded” shall include:
0] amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i) - amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribunal".‘bn‘:.”;,

payment of 10% of the duty demanded where duty or duty and penalty are in disputé%"
penalty, where penalty alone is in dispute. L
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ORDER-IN-APPEAL

This appeal has been filed by ‘M/s. Hotel Rock Pv't".'}' Ltd., Opp Samartheshwar
Mahadev, Law Garden, Ellisbridge, Ahmedabad (hereinafter referred to “as the
appeliants”) against the Order-in-Original number SD-02/49/AC/2016-17 dated
20.03.2017 (hereinafter referred to as “the impugned order”) passed by the.
Assistant Commissioner of Central Excise, Gandhinagar (hereiﬁafter referred to as

_ “the adjudlcatmg authority”).

2. Brief facts of the case are that the appellants are engaged in providing
taxable services of ‘Mandap Keeper’ and are holding Service Tax registration number
AAACH3879HST001. On the basis of third party data, an inquiry was conducted by
the departmental efﬁcers, at the premises of the appellants. During inquiry and
reconciliation of income, it was noticed that they had short paid Service Tax
amqunting to f5,08,603/-. During further investigation for the year 2010-11, it was
revealed that they were providing services under ‘Sale of Space or Time for
Advertisement other than Print Media’ and were not paying Service Tax on it. The
Service Tax payable under that category, for the period 2010-11, was quantified to
?3,29,944/-. Accordingly, a show cause notice, dated 27.12.2016, was issued to
the appellants which was adjudicated by the adjudicating authority vide the

. impugned order. The adjudicating authority confirmed the demand of %;8,38,547/- (

?5,08,603/— + %3,29,944/—) under Section 73 of the Finance Act, 1994. The
adjudicating authority also ordered to recover interest on the above confirmed
demand under Section 75 of the Finance Act, 1994. He further imposed penalty of <
20,000/- (?10 000/- + < 10,000/-) under Section 77 and < 8,38,547/- (X
5,08, 603/- + ?3 29,944/-) under Section 78 of the Finance Act, 1994.

3. Being aggrleved, the appellants have filed the present appeal on the ground
that they have availed abatement @ 40% on the services of mandap keeper service
as per exemption Notification number 01/2006 ‘and paid Service Tax on the
remaining 60% as applicable for the FY 2010-11 and FY 2011-12. They had not

availed credit on mputs and had availed and utilized credit on input service of <

' 1,02,014/- while paying Service Tax inadvertently for the FY 2010-11 and 2011-12.

They had reversed the said credit on input service along with interest. They have
submitted a revised calculation after taking abatement benefit which, they said; they
are willing to pay during adjudication process. Regarding the Service Tax amount on
hoarding income, the appellants informed that they have recalculated the Service
Tax and concluded that they were supposed to pay %2,99,134/- instead of <
3,29,944/-. They paid the amount of ?2,99,134/— as Service Tax payable on the
service of Sale of Space or Time for Advertisement other than Print Media vide
challan number 51039 dated 25.01.2017. They alleged ‘that the adjudicating
authority did not consider their revised calculation and the CENVAT credit reversal by

them has also been overlooked. Regarding imposition of penalty under Section 78 of

_ the Finance Act, 1994, the appeliants quoted that their intention was not malafide

and they were under the impression that hoarding income was not taxable. Further,
they have shown all their transactions in their financial statements on which T/%;w,

been deducted as per Income Tax provisions.
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4. A personal hearing in the matter was held on 11.10.2017 and Shri Tapan
. Choksi, Chartered Accountant, appeared for the same and reiterated the grounds of

appeal.

5. 1 have carefully gone through the facts of the case on records, appeal
memorandum and -oral submissions made by the appellants at the time of personal
hearing. I find that the appellants had failed to pay Service Tax amounting to ?-'
5,08,603/— on Mandap Keeper, Restaurant Service and Room Accommodation
Service and ?3,29,944/— on the service of Sale of Space or Time for Advertisement
other than Print Media. Going through the contents of the show cause notice and the
impugned order, I come to the conclusion that the appellants were very much aware
of the fact and the modus operandi adopted by the appellants was a well thought.
plan on the part of the appellants. They are simply trying to come clean by quoting

. that they had availed input service credit inadvertently and did not pay Service Tax
on hoarding income as they were not aware that the said service is liable for Service
Tax. The appellants pleaded before me that they had reversed the CENVAT credit on
input service and paid Service Tax on the service of Sale of Space or Time for
Advertisement other than Print Media as per their own revised calculation. I find that
the revised calculation has no relation with the one calculated during the period of

‘verification undertaken by the departmental officers. In the impugned order, the
adjudicating authority has cited the incidence of payment by the appellants, in the
paragraph 17 only where details of personal hearing are mentioned. This shows that
the argument of the appellants is unfounded. and has no relevance at all. I find that
the appellants are simply trying to beat behind the bush with intention to perplex the
department. In view of the above, I find that the adjudicating authority has rightly

. confirmed the demand of <8,38,547/- (< 5,08,603/- + < 3,29,944/-) under Section

73 of the Finance Act, 1994 and ordered interest under Section 75 and imposed

penalty under Sections 77 and 78 of the Finance Act, 1994,

6. Now comes the issue of the plea of the appellants that penalty under Section
78 should not be imposed on them as they were under the impression that the
hoarding'income is not taxable and moreover, as they have shown all their
transactions in-their books of account, there is no suppression of facts involved.
Section 78 of the Finance Act, 1994, is used to levy penalty when Service Tax has
been not levied or not paid or short levied or short paid or erroneously refunded
with the intention of evading payment of Service Tax due to following reasons

(hereinafter referred as Service Tax evasion with malafide intention):

" fraud; or

collusioh; or

willful mis-statement; or
suppression of facts; or

contravention of any provisions or rules.

Therefore, if the Service Tax is evaded with any malafide intention then section: 78r|s
apphcable Now looking to the structure of the case, I come to the conclusmn/thét
the intentions of the appellants were malafide as they were well aware of the facts
circumstances. Further, regarding their argument that no suppressmn \ can be
invoked as they have clearly indicated in TDS certificates, Income Tax returns and’ TR
other financial statements; I would like to quote the judgement of Hon’ble CESTAT 5
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' - Mumbai in the case of M/s. Daichi Karkaria Ltd. vs. CCE, Puné—I‘where the Hon'ble

CESTAT, Mumbai proclaimed trlfla_t "....If some informa?ibn is available in various
reports and returns which are to be formulated in compliance to other statutes, it
does not lead to a conclusion that the utilization of credit for the activity of renting is
known to the Department. The Department is not supposed to know each and every
declaration made outside the Central Excise and Service Ta}( law. Even if the

_ Financial Report is available to the audit, the same is meaningless in the sense that it

does not indicate that input Service Tax credit utilized to pay the tax liability on such

renting of property. The appellant’s argument on limitation is rejected.”

7. Accordingly, as per the above discussion, I do not find any reason to interfere

with the impugned order and reject the appeal filed by the appellants.
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8. The appeals filed by the appellants stand disposed off in above terms.
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CENTRAL TAX (Appeals),
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AHMEDABAD.

ATTESTED

SUPERINTENDENT, . )

CENTRAL TAX (APPEALS),

AHMEDABAD.
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To,

M/s. Hotel Rock Pvt. Ltd.,

Opp Samartheshwar Mahadev,
Law Garden, Ellisbridge,
Ahmedabad-380 006.

Copy to:-
The Chief Commissioner, Central Tax Zone, Ahmedabad.
The Commissioner, Central Tax, Ahmedabad (South).
The Dy. / Asstt. Commiséioner, Central Tax, Division- VI (Vastrapur).
The Addl./Joint Commfssioner, (Systems), Central Tax, Ahmedabad (South).
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7 Guard file.

6. P.Afile.
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